CAN MEDIATION HELP SOLUE PROBLEMS OF

Abstract

This article outlines the effect of using mediation as an
alternativetoconventional disputeresolution processes,
namely negotiation and litigation, in resolving building
management disputes, especially in aging buildings.
The Author illustrates how mediation resolved the
problems during the high-profile public dispute — The
Albert House Case, in an attempt to give readers further
insight on using mediation to build consensus among
owners in managing daily issues outside the scope of
litigation.
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1. Introduction

Recently, Hong Kong has experienced a number
of fallen window accidents from private buildings
causing bodily injury to 3rd parties. These incidents
along with the resulting media coverage of conflicts
amongst owners on renovation have aroused
public concern over problems with aged buildings.
Improper building management of old buildings not
only jeopardizes the safety and welfare of the pubilic,
but also degrades property values and negatively
impacts the overall city image.

These circumstances have necessitated an
examination into the everyday problems facing
old buildings in our city. After experiencing a real
case study, | would like to share with you my views
on the loopholes of current legislation with the
aim of resolving building management disputes
as well as providing insight into how Mediation
can complement conventional dispute resolution
processes, namely, negotiation and litigation.

Mediation is a constructive and amicable dispute
resolution process to settle disputes among owners
and/or members of Owner’s Corporations.To provide
a recent and welldocumented illustration of the
value of Mediation, | put Mediation into practice
and applied its principles to resolve the contentious
Albert House case.
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2.The Albert House Case

Albert House, built in 1973, is a composite building
comprising 88 residential flats and 10 commercial
units in Aberdeen. The second and third floors were
designed for commercial purposes, i.e. in this case
a restaurant. From the fourth floor upwards are the
residential units. Most of the residents are low-
income, elderly, retired fishermen. Albert House
is divided into a total of 137 “undivided” shares,
of which a major owner, the Aberdeen Winner
Investment Limited (AWI), owns 36 shares and the
balance 101 shares are owned by 88 individual
residential unit owners as well as a few corporate
owners.

A tragedy, unfortunately, took place in August 1994. A
fish tank and a 15-tonne canopy on the second floor
collapsed during a demolition project. The accident
resulted in 1 fatality and injuries sustained by 13
others. The victims and family of the deceased filed
a lawsuit seeking compensation. In 1999, the High
Court ordered the six responsible parties, jointly and
severally, to pay HK$33 million to the victims in the
contribution as shown inTable 1:

Table 1: Contribution made by each responsible party in
the Albert House Case

Party % Damage
(1) Restaurant owner & 50% HK$
(2) License holder 16,500,000
(3) Rest. Landlord (AWI) 15% 4,950,000
(ncomoraisi Onners | 1| 405000
(5) Management Company | 15% 4,950,000
(6) Construction Contractor | 5% 1,650,000

gclll HK$ 33,000,000




After AWI and IO had paid their respective shares
of the compensation (~HK$5 million) to the victims,
the other responsible parties claimed bankruptcy.
Since there were joint and several liabilities, AWI
and IO became liable for the remaining balance to
the victims.

Appeals were filed by AWI and 10 to object to the
assumption of the bankrupt parties’liabilities. Their
efforts were in vain and AWI paid ~HK$50 million in
compensation and costs but later sued against the 10
for HK$25 million for its share of the liability.

10 refused to pay and a series of lawsuits commenced
between AWI and 10. Lawsuits were no longer
limited to the outstanding sum, but had extended to
the submission of IO’s accounting book records and
numerous management issues. More than 10 court
actions were taken between these two parties. These
proceedings lasted until 8 November 2004, when the
Court ordered the 10 to wind up.

What are the consequences of winding up an
Incorporated Owners? Will the 10’s liabilities vanish
with the winding up order? The outcome was just the
opposite.

CAP 344 Building Management Ordinance Section
33 Part VI (1), provides as follows:

“A corporation may be wound up under the
provisions of Part X of the Companies Ordinance
(Cap 32) as if it were an unregistered company
within the meaning of that Ordinance and the
provisions of that Ordinance relating to the winding
up of an unregistered company shall, in so far as
they are applicable, apply to the winding up of a
corporation.”

And according to Part X of Cap 32, all members of
the “unregistered company” are responsible for
its liability. Section 34 of the Building Management
Ordinance also provides that,

“In the winding up of a corporation under section 33,
the owners shall be liable, both jointly and severally,
to contribute, according to their respective shares, to
the assets of the corporation to an amount sufficient
to discharge its debts and liabilities”

Simply speaking, individual owners and their
properties were at stake. In addition to liquidating the
I0’s assets for repayment, the creditor maintained
the right to seek repayment from individual owner(s).
Flat owners faced the risk of being evicted from their
unit if they could not satisfy the creditor’s claim.

What compounded the problem was that even
if individual owners agreed to pay, risks still
remained as it is provided in Cap. 377 Civil Liability
(Contribution) Ordinance, Section 3(1), that “... any

person liable in respect of any damage suffered by
another person may recover contribution from any
other person liable in respect of the same damage
(whether jointly with him or otherwise).”

In other words, any owner that paid its share to the
creditor could seek contribution from other owners
through legal actions. A resulting chain of legal
actions would occur with more than 80 owners in the
building. It is inconceivable to imagine the scope of
the litigation that would have commenced.

Moreover, if individual flats were to be auctioned,
the fairness of the Court’s selection criteria would be
questioned. If the whole block was to be auctioned,
court order to evict the owners would be viewed as a
harsh and unfair outcome.

The owners of the Albert House were stunned that the
public liability of a multi-storey building, in fact, was
an individual obligation. About 80 angry flat owners
marched to the Legco and called for public support.
Those owners had paid in full their appropriate
share of the damages. They could not find reason
to, in addition, pay for those insolvent parties. They
even refused to borrow any loan for an unreasonable
burden imposed on them by law.

Though public opinion was very sympathetic to the
owners’ predicament, the owners nonetheless had
to bear their legal liabilities. The Government faced
a hard decision whether to intervene in this civil
dispute. If the case could not be resolved, hundreds of
low-income, poorly educated people could very well
become homeless. Owing to the contentiousness of
this case, Hong Kong would surely face a degree of
social instability.

Whilst all the stakeholders of the dispute at that time
felt desperate, anxious, helpless and confused by
various issues ahead of them, Mediators stepped
in to help restructure the entire dispute resolution
process.

With the assistance of the HAD, Mediators
intervened to research pertinent information to help
bring the case to closure. Interviews were arranged
and the mediators’ neutral and independent roles
were explained to the parties. The Mediators took
care to consider the human factor, helped to clarify
the issues in the disputes and uncovered the needs
underlying the owners’ oppositions.

What are the issues in dispute? It seemed a simple
question, but, at that moment, even the stakeholders
were confused by the chaotic situation. The issues
were too complex and the stakeholders were
overcome with emotion.




Firstly, some residents were both willing to meet the
court order and had no financial difficulties but still
were skeptical to pay due to the “Cap 377" obligations
explained earlier. Secondly, even though some
residents were willing to repay the creditor, they
lacked the cash on hand to make prompt payment.

Thirdly, a number of owners were retirees, even
though they managed to secure a loan to meet their
liability, they lacked the income to repay the loan.
Finally, the ambiguity of the Ordinance as well as
the undue burden it placed on the individual owner
required amendment. However, the Albert House
owners were not in a financial position to appeal the
issue in court after years of payments to cover the
lawsuit’s costs.

Clarification of these issues was critical to moving the
case forward. Mediation allowed the owner’s a voice
and offered a means to resolve this challenging case.
One of the key reasons for the success of Mediation
to resolve the dispute was that it facilitated problem
solving through options-generation.

Upon the offer by the Hong Kong Housing Society,
every individual owner of residential unit of Albert
House was able to borrow funds. Loans were divided
into 4 categories, (a) One year interest free loan (b)
Five year loan (c) Special loan and (d) Three year
loan. Special terms, in each category, were designed
according to the specific needs of different owner
groups. The lengthy legal proceeding was thus
avoided and the case finally came to an end.

Despite the previous court actions spanning over a
decade in duration and the strong emotions involved,
the owners and AWI started to work together on
building management issues of the Albert House.
As a conciliatory gesture, AWI also agreed that each
owner would only need to pay HK$3,888 for the
costs not covered by the loan of HKHS. The amicable
outcome of this case demonstrates the beauty of
mediation whereby the parties’ relationship can be
restored.

. Mediation as an Alternative to Resolve Problems of
Aging Buildings

The Albert House Case is a precedent case in Hong
Kong. Cases of similar nature can be reasonably
anticipated due to aging buildings. To name a few,
the Yuet Wah Mansion of Kwun Tong, No. 6-8 Lime
Street and No. 56-62 Larch Street of Tai Kok Tsui,
Church Lane Cluster of Shau Kei Wan.

In these buildings, unauthorized structures, falling
windows, obstruction to repairs, reluctant owners
to form OC, problematic DMCs, owners’ ignorance
to monitor renovation projects, potential corruption,

owner’'sincompetencetosupervisetheirmanagement
companies, conflicts among owner groups and
differing opinions as to redevelopment all contribute
to building management disputes, criminal offences,
bodily injuries and even fatal accidents.

We must understand that these things occur
regularly in the context of building management.
As legislation is a time-consuming process, an
alternative must be considered. It is impossible for
the law to cover every single aspect of daily life.
People cannot rely on the law alone to solve every
single problem. They need to be more cooperative
and competent and have more empathy for others.

In situations that call for cooperation amongst
owners, Mediation should be considered as a viable
option for consensus-building. As we have seen with
Albert House, Mediation helps to diagnose problems,
manage differences between groups, and can help
foster good working relationships among parties.

Furthermore, it is advantageous to develop
mediation as an alternative method of dispute
resolution. Successful and effective mediation not
only results in the saving of expensive legal costs,
but provides considerable social utility in creating a
more harmonious community.

In fact, the role of mediator in building management
disputes is not that of a judge. The mediator is
neutral and independent. He/she does not represent
any party. He/she is there to facilitate the parties to
reach a voluntary settlement. A party will not accept
a solution if it hurts his interests. Thus, a Mediated
Settlement is said to be a “mutual gain”.

. Conclusion

With Hong Kong’s demographic changes and the
ageing of its buildings, the government must be
pro-active. Standards and guidance as well as
consultations on a proposed mandatory building
inspection scheme should be put in place.
Additionally, amendments on legislation should
be considered as a long-term strategy to promote
the improvement of building management and
maintenance. It is in fact a task which requires the
continuous and combined effortsfrom all concerned
parties. Moreover, the Judiciary should encourage
parties to building management disputes to make
attempts to resolve their differences through
an alternative dispute mechanism, particularly,
mediation. Last but not the least, strengthening
the awareness and the mediation techniques of
frontline housing practitioners will definitely help
support both the physical and psychological well-
being of the owners.
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